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EDSELI\L/IOOR An overview of Section 106 Legal Agreements, development viability
PLAN and viability appraisal

What is a Section 106 Legal Agreement?

A S106 Legal Agreement is a legal agreement between Dartmoor National Park Authority (DNPA), the applicant and sometimes other parties such as the
landowner, District Council or Devon County Council. They must be agreed and sighed for planning permission to be granfed.

By signing a S106, the applicant agrees fo deliver cerfain requirements or make financial confributions. These requirements or confributions ensure a
development is acceptable in planning ferms and complies with Local Plan policy, where without them, it wouldn't be acceptable. For example, a S106
Legal Agreement might be used fo ensure delivery of children’s play space, affordable housing, highway improvements or money fowards school
transport, without which the development would not meet policy requirements and shouldn’t be given planning permission.

What can a Section 106 Legal Agreement require?

There are statutory (legal) tests for whether something can be required in a S106 Legal Agreement.

To be included it must be:

e necessary to make the development accepfable in planning terms (for example, securing affordable
housing in order fo meet policy requirements)

o directly related to the development (for example, improvements fo the drainage for the development)

e fairly and reasonably related in scale and kind to the development (for example, a contribution to
improve an existing local play area as a result of the number of families in a new development that are
likely to use that play areq).

Can we get money for community projects from a Section 106 agreement?

The S106 legal tests limit confributions to only what is required to make the development acceptable in
planning terms. Local Plan policy sets what can be sought via s106 and will often only require confributions
where there is an idenfified and evidenced need for something. S106 does nof provide a general ‘pot” of
money for community projects.
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How do I tell DNPA about infrastructure needed in my community?

The Infrastructure Delivery Plan (IDP) records key infrasfructure ifems necessary to accommodate development in Dartmoor. DNPA use the IDP fo assess
whether an infrastructure item is needed, identify pofential funding sources and delivery bodies. Projects funded through s106 will fypically be identified on
the IDP. Communities can confact us with defails of projects or works they think should be included and these will be assessed when the IDP is reviewed.

Does DNPA charge CIL (Community Infrastructure Levy)?

Some Local Planning Authorities charge a CIL - a fixed charge per m? of all development that is used fo fund infrastructure in the wider area. CIL funds
infrasfructure but cannot be used fo provide affordable housing. Affordable housing is a priority in the Nafional Park, we use market housing fo cross-
subsidise (‘pay for’) affordable housing. Because CIL is fixed, whereas S106 can be negoftiated site by site, a CIL. may mean less money is available to
deliver affordable housing. DNPA therefore does not charge a CIL. Further information about the different Developer Confributions can be found on the

Planning Advisory Service website.

Can I find out what contributions have been received and spent?

We publish an Infrastructure Funding Statement every year so you can see what we have required through s106 and whether it has been received. You

can view these on our monitoring webpage on the DNPA website.

What is a development viability appraisal?

When homes are built, the amount they are sold for must cover the cost
of the land, the design and planning process, the build cost, the cost of
any planning obligations and the developer’s profit. Viability appraisal is
a process all housebuilders will carry out in order to ensure the
development is worth investing in and carrying out. A viable
development must allow for a reasonable receipft for the land and an
appropriate profit - without some profit the development would not go
ahead. Here is an example of the main costs of a development, and how
S106 is part of that cost.

Affordable housing
Site specific mitigation
Highways works
Education

Public open space
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https://www.dartmoor.gov.uk/__data/assets/pdf_file/0018/83502/1909_Infrastructure-Delivery-Plan.pdf
https://www.local.gov.uk/pas/topics/developer-contributions
https://www.dartmoor.gov.uk/living-and-working/business/planning-policy/background-evidence/background-evidence-and-research/strategy-and-planning-applications

When is a viability appraisal needed?

p|3nning App| ication As the Local Planning Authority, we may require a viability appraisal if a
planning application does not include everything required by the
policies in the Local Plan. This might be because the development

i includes ‘abnormal costs’ such as drainage improvements, earth works,
or higher build costs. The viability appraisal should be an "open book’,
showing all the cosfs of the development and the income. This enables

Is it delivering policy requirements?

© /,,f’ '\\\ A, us (and you) fo understand why it is not viable fo meet all policy
4};/, \\ o requirements and inform our judgement of whether the application
” 7 \“‘*\‘ should still be approved.
No ”iabi“t'!éagpm"m' Viability ‘szraisal I’'m not an expert, how does the public understand a viability
neede neede .
\ ¢ appraisal?
\
\x\ Viability appraisal published as part of The application should include an Executive Summary of the viability
'x_\ application, unless exceptional appraisal which summarises and simplifies the findings fo make it more
\ circumstances understandable. Behind this will be the detailed appraisal, we expect this
'x_x J,. fo be made public unless there are exceptional reasons not to publish it.
\
I". - - . - -
\ Is it still delivering a meaningful amount of Why is consideration of viability even allowed - shouldn’t the
" affordable housing/environmental

_ benefit/community benefit? applicant always have to deliver their obligations?

Y < e ™~ A The Local Plan allows for consideration of viability as part of the
“-\_ “{E'/ / \\ o application process (Sfrategic Policy 3.3 fo 3.5). This is required by
\'3' ‘/ \- national policy. However, the viability appraisal is used to inform a

s 2 5106 ded? planning judgement of whether the development should go ahead; the
=4 needea: Application may be  proposal should still be delivering benefits to Dartmoor and its

© refused communities, for example through affordable housing and/or
A 46 environmental improvements. Applications will be refused where a
viability appraisal is used fo try and justify a development that brings no

benefit to Dartmoor.

5106 needs to be signed Requirements can be
before decision can be secured by condition
issued
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What happens if viability changes by the time the development takes place?

Sometimes the viability of a development can change affer the permission has been granted. On larger schemes we will normally include an ‘overage’
which means if costs go up the developer can discuss this with us, equally if costs go down, or the homes are sold for more than set out in the viability
appraisal the developer may be required fo increase their planning contribufions. Where these changes are significant this may go through a formal
change fo the permission.

Where do I find viability information, and how do | comment on viability appraisals or S106?

Where a viability appraisal is needed, this will be published online as part of the planning application. You can comment on this along with any ofther
comments you might have on an application - the simplest way fo do this is on our website. We will somefimes have an applicant’s viability appraisal
checked by an independent expert, where we do, their report or feedback will be added to the application files once we have received it. The detail of a
S§106 is a legal process which takes place alongside an application being processed and decided - we normlly expect the applicant fo set out ‘heads of
terms” as part of their application so that there is an opportunity fo understand and comment on what may be included in a S106 agreement if the
application is granfed.

How do I find out more?

If you need further advice or more guidance in relation to the above, please contact the Forward Planning Team. If you have questions regarding a
specific application please speak fo the case officer for that application.

How to get in contact:
Parke, Bovey Tracey, Devon TQ13 9J&

01626 832093

forwardplanning@dartmoor.gov.uk ‘ .".l

DARTMOOR
LOCAL
PLAN

f facebook/DartmoorPlan

@DartmoorPlan

www.dartmoor.gov.uk/localplan

Dartmoor Local Plan 2018-2036

Adopted version
December 2021
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https://www.dartmoor.gov.uk/living-and-working/planning/search-for-an-application
https://www.dartmoor.gov.uk/__data/assets/pdf_file/0015/410127/LP_Adopted.pdf
mailto:forwardplanning@dartmoor.gov.uk
http://www.facebook.com/dartmoorplan
http://www.facebook.com/dartmoorplan
http://www.twitter.com/dartmoorplan
http://www.twitter.com/dartmoorplan

